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INTRODUCTION TO THE BUSINESS EDUCATION EDITION
International Trade is, at the business and legal level, a term which covers a wide and diverse
set of concepts and laws involving international and domestic business, as well as compliance
issues.
The reality is that most businesses, even if not directly involved with international trade as a
buyer, seller or service provider, are nonetheless affected by it, through the use of foreign made
products and materials, or by competition.
Legal issues are an unavoidable part of business. Managing Import and Export Opportunities
and Risks seeks to place those issues in the context of business practicalities.
This edition addresses business implications in the context of domestic and international laws,
treaties and established commercial trade practices.
The goal of the Business Education Edition of Managing Import and Export Opportunities and
Risks, is to provide a rich understanding of the issues affecting international trade today and to
help you appreciate, and more importantly, identify the opportunities and risks affecting your
business transactions.
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13. CONDITIONAL VARIATIONS IN DUTY
Executive Briefing
There are numerous special programs which can benefit a transaction by
reducing duty liabilities (sometimes to zero), improving cash flow or even refunding
duties.
It is the responsibility of the importer or exporter to seek out these benefits and
take the steps necessary to qualify for them, since the government has little or no
incentive to inform you of an opportunity to improve your financial position at the
expense of the government.
And yes, there are circumstances where a product might be subject to additional
duties beyond those that are set out in the tariff, but you are clearly better off
knowing about them in advance.

In addition to the duty provisions found in Chapters 1 - 97 of the Tariff, there are a
number of special programs which can have significant benefits to business, including
reduction in duty rates or delaying when and if duty has to be paid.
13.1. DELAYED DUTY PAYMENT
While it may be inevitable that duty will have to be paid, there are
circumstances and programs that will delay those payments and at the same
time, permit the goods to be available so that they may be subject to certain
pre-distribution processing.
13.1.1. BONDED WAREHOUSE
Customs bonded warehouses are
Customs Bonded Warehouses and
specially licensed warehouses within the
Foreign Trade Zones both provide a
Customs’ territory of the United States, in
means of delaying the payment of duty
which merchandise, which has not yet
until the goods are consumed in the
finally cleared Customs, may be stored.
United States or to avoid payment
Merchandise held within a Customs
altogether if all or some of the goods will
bonded warehouse is still in Customs
be exported.
custody. It has not been released and duty
Each has their advantages and
has not been paid.
disadvantages.
The primary advantage of a Customs
Bonded Warehouse is that Customs
duties do not have to be deposited until
the goods are withdrawn from the warehouse.89
The duty
applicable will be in effect at the time the goods are withdrawn from
the warehouse for consumption, not when
deposited into the warehouse.90 If the
One major advantage of a Bonded
Warehouse is that you can have one in
goods are withdrawn for export, no duty is
your own facility.
ever paid91, improving cash flow and
eliminating the need to seek a refund of
Unless you are a major manufacturer
it is unlikely that you could gain
duty through a drawback claim. (See
authorization for a private sub-FTZ.
“Drawback” §13.5.1 at 122.)
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Merchandise can be retained in a bonded warehouse for up to
five (5) years before it must be entered for consumption, exported
or abandoned.92 In addition, it can be withdrawn as needed in less
than full shipment quantities.
Bonded warehouses are either public facilities, where space and
services are provided for a fee, or they can be private facilities
maintained for one company. A private bonded warehouse can be
located at a company's own facility and be as large as a full building
or as small as a safe or closet, depending upon particular needs.
Storage at a public bonded warehouse costs more than at a
general warehouse, but generally less than at a carrier's facility or at a
Customs general order warehouse.
What can be done to merchandise while in a Customs bonded
warehouse is fairly limited unless a special manufacturing
warehouse is established. Manipulation of warehoused goods is
generally limited to cleaning, sorting, packing or repacking or other
processing which, although it might change its condition, is not
considered manufacturing.93 Prior approval from Customs is
required.
Customs’ control over goods held in a bonded warehouse is
through documentation and periodic inspection and audit.
Merchandise cannot be deposited into the warehouse or withdrawn
from it without prior Customs approval obtained through the filing
of an entry or warehouse withdrawal.
13.1.2. FOREIGN TRADE ZONE
A U.S. foreign trade zone (FTZ) is a designated area located
within the United States, but is considered to be outside of the
Customs Territory (a Bonded Warehouse is inside Customs
Territory). It is generally operated as a public utility, very often as
an "Authority" and is supervised by U.S. Customs. A U.S. foreign
trade zone is similar to Europe's free ports. Sub-zones are special
purpose facilities for companies that are unable to operate
effectively at an existing zone site, e.g., an automobile factory.
Like a bonded warehouse, many other prerequisites to entry for
consumption do not need to be addressed
until and unless the goods are withdrawn
One particular advantage of a FTZ is
for consumption. Both foreign and
that goods may be transferred to a foreign
trade zone with less formality than if
domestic goods may be stored in a Foreign
deposited in a bonded warehouse and
Trade Zone for an unlimited period,
goods can be more freely handled.
unlike a bonded warehouse, which permits
storage of only dutiable imported goods
and then limits storage to five (5) years.
Unique to a foreign trade zone is that it provides an area within
which both domestic and imported materials and goods can be
stored, manipulated, processed or manufactured in a domestic
location prior to entry into domestic commerce or prior to
exportation to a foreign country.
Foreign Trade Zones are often used as a domestic location
within which to combine, assemble or manufacture both imported
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and domestic materials and components prior to importation.
Domestic merchandise may be withdrawn from the zone, duty-free,
regardless of whether it was segregated or combined with imported
goods. Customs duties are due only upon the foreign goods and
only at the time they are withdrawn from the FTZ and entered for
domestic consumption. Neither the final product nor its domestic
or foreign content will be subject to U.S. Customs duties if the final
product is exported.
One of the most important features of a Foreign Trade Zone is
the ability to elect a "privileged" status for foreign goods entered
into the zone.94
PRIVILEGED status merchandise is dutiable based upon the
condition of the goods and the rate of duty in effect when goods
were deposited into the zone, even though their conditions may
have changed or the rate of duty may have changed by the time of
withdrawal.95 This can be of substantial advantage if goods
withdrawn from the zone have been processed into articles that are
subject to a higher rate of duty than the components or materials
deposited in the zone.
NON-PRIVILEGED status goods are dutiable based upon the
condition of goods and the rate of duty in effect when withdrawn
from the Zone, and are entered for consumption.96 The big
advantage of the FTZ is to combine a process or manufacture
foreign goods in the FTZ into articles that may be withdrawn at
lower rates of duty. If foreign goods are not changed in condition
and classified in FTZ, the rules are much the same as when goods
are withdrawn from a bonded warehouse and entered for
consumption.
13.2. DUTY REDUCTION OR ELIMINATION
The United States has a number of special programs that grant
preferential treatment in the form of duty reduction or elimination. There
are four basic categories for such treatment:
 Temporary Legislation – This is private legislation that usually
lasts for up to 2 years.
 Less Developed Country Programs – Generally, these countries
are either economically or industrially
less developed and the duty eliminations
If you are going to make use of a
last until the countries reach a certain
program that is going to exempt you
level of development.
from duty, you will, at some point, be
asked to prove that you are actually
 Product Specific Programs - This is in
qualified.
the form of U.S. legislation.
Prudence dictates that you make this
 Bi-lateral or multilateral agreements
evaluation before you start using the
for countries which afford essentially
program rather than after Customs asks.
reciprocal treatment to products of the
United States. These programs are not
likely to change as readily.
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13.2.1. SECURITY OF CONCESSION
Each type of program is subject to its own rules:
Temporary duty reductions under Chapter 99 of the tariff
generally afford a benefit for two (2) years only. Renewals seem to
be at the whim of the economic policies of the party in power at the
time, so renewal should not be assumed.
Programs intended to assist Less Developed Countries are
intended to terminate, either with respect to the country as a whole,
or as to specific products as the country’s economy becomes
competitive. It is impossible to predict when that will occur but
examination of their trade statistics can provide insight.
Product Specific Programs are a legislative prerogative but seem
to be very stable.
Bi-lateral and multi-lateral programs, being treaties, are unlikely
to be subject to change except in the case where there is a break in
relations.
 Trumping all of the security built into the duty concession
programs is that disputes between countries or related to
specific products can, and have, led to temporary duty increases
or embargoes.
 Presidential Proclamations tends to provide little advanced
warning but are also generally of short duration.
Trade cases, including Anti-dumping, Countervailing, and
Unfair Competition cases normally provide substantial advance
warning, but also tend to be of multi-year duration.
13.2.2. QUALIFICATIONS
Each of the programs requires that the article that will be
entitled to benefits under the program must have originated in a
beneficiary country. If the article is produced of material that was
imported into the beneficiary country, the material must be
transformed by some process or manufacture into a product of that
country.
For GSP, CBI, and IFTA programs, the determination of origin
is based upon Customs' general rules of origin. Under these rules, a
subjective evaluation is made as to whether the materials or
products have undergone a substantial transformation. (See
“Country of Origin” §14 at 131.)
In addition to the origin requirements, a specified minimum
value of direct labor and local origin material must be added in the
beneficiary country.
For NAFTA and most other U.S. free trade agreements the
determination of origin is based upon a schedule of tests which set
forth specific changes in classifications, and in some cases, a
specified amount of direct labor and local origin material which
must be added.
Simple operations such as the following are, alone, generally
insufficient to affect a change in the origin of an article or to
otherwise make it eligible for duty-free treatment:
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 Combining or packaging operations, or
 Mere dilution with water or another substance that
does not materially alter the characteristics of the
article.
Value Requirements - The amount of value to be added generally
consists of:
 Materials produced in the beneficiary country, plus
 Direct costs of processing operations performed in the
beneficiary country.
This added value is measured against the appraised value of the
article at the time of its entry into the Customs’ territory of the
United States, and must equal or exceed the amount required under
the program. Under GSP, CBI and IFTA, 35% of the appraised
value must have been added. Under NAFTA and other free trade
agreements the amount generally varies depending upon the
commodity and test.
If non-beneficiary country material is to be counted, it must first
undergo a substantial transformation itself into a product of the
beneficiary country before it is used in the manufacture of the
finished product. This is, in effect, a "double substantial
transformation" requirement.
If non-beneficiary materials are used, but were not first
transformed into a product of the beneficiary country so that they
can be counted toward the value added requirement, their cost is,
nonetheless, counted in the appraised value of the article against
which the percentage is measured. Consequently, the effect of nonbeneficiary labor and material is effectively multiplied.
13.2.3. DOCUMENTATION
A Certificate of Origin which sets forth the origin and basis for
qualification is required. Under most programs, a Certificate of
Origin must be filed for each entry in which special treatment
under the program is claimed. (See “Certificates of Origin” §10.3 at
69.)
13.2.4. DIRECT SHIPMENT
Some programs require the article to be imported into the
Customs territory of the United States directly from the beneficiary
country. Those that do not require direct shipment prohibit
further processing after exportation from the beneficiary country.
13.3. TEMPORARY DUTY REDUCTION OR REMISSION PROGRAMS
These are both product specific and of limited duration. There is no
assurance of renewal and, even if renewed, no guarantee that the same rate
reductions will apply. Being solely the product of U.S. legislation, current and
expired provisions are generally listed in Chapter 99. Proposed future
reductions or remissions are generally made part of an Omnibus Trade Bill.
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Figure 32 - Temporary Duty Reduction

13.3.1. PROGRAMS BENEFITTING LESS DEVELOPED COUNTRIES
TITLE

COUNTRIES OR FULL TITLE

TARIFF CODE

APPLICABLE RULES

CAFTA

Central America Free Trade Agreement

"P" or "P+"

GN 29 - 19 C.F.R.
10.581-625 (Subpart J)

CBERA

Caribbean Basin Economic Recovery Act

"E"

GN 7 - 19 C.F.R.
10.191-10.199

CBPTA

Caribbean Basin Trade Partnership Act

"R"

GN 17 - 19 C.F.R.
10.221-10.237

GSP

Generalized System of Preferences
(lapsed 7/31/2013 renewed retroactively
almost two years later on 6/20/015 effective
7/29/2015 97

"A"

GN 4 - 19 C.F.R.
10.171-10.178

AGOA

African Growth and Opportunity Act

"D"

GN 16 - 19 C.F.R.
10.178a

Figure 33 - Trade Programs for Less Developed Countries

13.3.2. PRODUCT SPECIFIC PROGRAMS
Product specific rather than country specific programs. This is
in the form of U.S. legislation.
PROGRAM

TARIFF CODE

Automotive Products Trade Act
Agreement on Trade in Civil Aircraft
Agreement on Trade in Pharmaceutical Products
Uruguay Round Concessions on Intermediate Chemical
for Dyes

“B”
“C”
“K”
“L”

Figure 34 - Product Specific Programs

– Balance of page intentionally left blank –

APPLICABLE RULES
GN 5
GN 6
GN 13
GN 14
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13.3.3. BI-LATERAL OR MULTI-LATERAL
AGREEMENTS

Bi-lateral or multi-lateral agreements
afford essentially reciprocal treatment to
products of the United States. These
programs are not as likely to change.

The number of bi-lateral trade
agreements has increased dramatically
over the last decade so careful attention
should be paid to the status of new
agreements with the country you are
looking to as a either a purchase source
or a sales target.

TITLE

COUNTRIES

NAFTA

Canada

“CA”

NAFTA

Mexico

“MX”

USIFTA
US-Australia FTA

Israel
Australia

“IL”
“AU”

US-Bahrain FTA

Bahrain

“BH”

US-Chile FTA

Chile

“CL”

U.S.- Colombia Trade
Promotion Agreement

Colombia

“CO”

US-Jordan FTA

Jordan

“JO”

US-Korea FTA

Korea

“KR”

US-Morocco FTA

Morocco

“MA”

US-Oman FTA

Oman

“OM”

Panama

“PA”

GN 35

Peru

“PE”

GN 32

Singapore

“SG”

GN 25 - 19 C.F.R.
10.501-570 (Subpart 1)

US – Panama Trade
Promotion Agreement
US-Peru Trade Promotion
Agreement
US-Singapore FTA

TARIFF CODE

APPLICABLE RULES
GN 12 - 19 C.F.R. 181,
19 C.F.R. 102
GN 12 - 19 C.F.R. 181,
19 C.F.R. 102
GN 8
GN 28
GN 30 - 19 C.F.R.
10.801-827 (Subpart N)
GN 26 - 19 C.F.R.
10.401-490
GN 34 - 77 FR 29519
GN 18 - 19 C.F.R.
10.701-712 (Subpart K)
GN 33
GN 27 - 19 C.F.R.
10.761-787 (Subpart M)
GN 31 - 19 C.F.R.
10.861-890 (Subpart P)

Figure 35 - Free Trade Agreements

In January 2017 the United States initiated procedures to
renegotiate NAFTA. Focus and impact is still uncertain.
In 2015, the United States concluded
negotiations of a Trans Pacific Partnership
CAUTION
(TPP) to create multi-national free trade
As of 2017, the United States has
areas much like the North American Free
withdrawn from Trans Pacific Partnership.
Trade Agreement (NAFTA) did as
It is yet to be seen if the U.S. will
between the U.S., Canada, and Mexico,
pursue individual bi-lateral agreements
providing for duty free trade between all
with Japan, Malaysia, New Zealand
of the signatories and just the United
and/or Vietnam in lieu of the multilateral TPP.
States.
If you are merely importing into or
exporting from the United States to a
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country which already has a free trade agreement with the U.S.,
there is no clear advantage to the TPP.
Existing Trans Pacific
Partnership County
Australia
Brunei Darussalam
Canada
Chile
Japan
Malaysia
Mexico
New Zealand
Peru
Singapore
Vietnam

Existing Free Trade
Coverage
Australia FTA
NAFTA
Chile FTA

NAFTA
Peru FTA
Singapore FTA

Figure 36 - Trans Pacific Partnership Countries

13.4. OTHER DUTY REDUCTIONS
A general rule of the U.S. tariff is that articles imported into the United
States are subject to duty, unless specifically exempted. Chapter 98 of the
U.S. Harmonized Tariff provides a number of special programs for the
exemption, reduction or elimination of duty on specific imported goods or
goods imported under certain circumstances.
Articles that have been exported from the U.S. and subsequently reimported, may qualify for partial duty exemptions. The mere fact that an
article is of U.S. origin, or that it was previously imported into the U.S. does
not mean that it can automatically be exported and re-imported into the U.S.
duty-free. Articles imported into the United States are dutiable every time
they enter the U.S., unless specifically exempted.98 The type and extent of the
exemption depends upon the origin of the goods, whether they have been
advanced or improved in condition while abroad, and the type and nature of
any processing that they have undergone.
13.4.1. ARTICLES NOT ADVANCED OR IMPROVED IN CONDITION
The tariff sets forth narrow and specific rules that must be met if
an article is to be exempted and admitted duty free as Goods Not
Advanced or Improved in Condition While Abroad. Most require
supporting documentation to exist PRIOR to export from the U.S.
Commonly used provisions are:
 American Goods Returned. (HTS 9801.00.10)
 Articles exported under lease. (HTS 9801.00.20)
 Articles re-imported because they did not conform to
samples or specifications. (HTS 9801.00.25)
 Articles exported for temporary exhibition abroad at
public expositions, fairs or conferences or for
examination, experimental, scientific or educational
purposes. (HTS 9801.00.60 and 9801.00.40)
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13.4.2. ARTICLES ADVANCED OR IMPROVED IN CONDITION
Goods being imported under the following provisions are
generally subject to duty only on the cost or value of foreign
processing. The type and degree of
processing permitted to advance or
There is no general duty exemption
improve the condition of an article is set
for U.S. content.
forth in the tariff and Customs regulations
Exemptions only apply under specific
and extensive legal decisions. Fairly
circumstances and are subject to special
precise compliance with the regulations is
documentation requirements.
generally required.
Commonly used provisions are:
 Articles assembled abroad in
whole or in part of U.S. fabricated components (HTS
9802.00.80) (Formerly known as “807”).
Under this provision, imported goods are assessed duty on only
the non-U.S. components of the final cost of the assembled
product; essentially, the cost or value of the labor and non-U.S.
components along with the cost of shipping the U.S. components
abroad.
When components of U.S. origin are sent abroad for assembly,
the U.S. portion of the new article can be exempted from duty upon
return to the United States. There is no general exemption for U.S.
content, only an exemption for those U.S. components that are
ready for assembly when exported from the U.S.99 Foreign material
substantially transformed in the U.S. into components ready for
assembly will also qualify for duty exemption.100
"Assembly" means that only minimal
processing, incidental to assembly, may be
U.S. goods processed abroad, even if
eligible for duty free re-importation, lose
applied to the components. Incidental
their identity as U.S. origin good for
processing would include: oiling, painting,
marking purposes.
cutting to length, minor trimming and
101
They will be subject to the same
adjusting, and the like. .
marking and labeling rules as any other
The imported article is considered to
goods of foreign origin.
be of foreign origin, even if all of the
components are of U.S. origin. As a
foreign article, it remains subject to all
other import restrictions102 and subject to the same marking and
labeling requirements. 103
The key to successful use of these provisions is preparation to
ensure that contemplated operations qualify, and that required
documentation is maintained and available in proper form.104
 Articles exported for repairs or alterations (HTS
9802.00.40).
Goods sent abroad for alteration or repair, upon re-importation
are dutiable only on the cost or value of the repairs or alterations.
It is advisable to determine, in advance of exportation, if the
work to be performed abroad will be considered a repair or
alteration. Replacing a defective component may constitute more
than repair and be deemed to be a new product, subject to full
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duties.
Documentation indicating your intent to have the goods
repaired or altered must exist PRIOR to exportation from the U.S.
and, in some cases, be signed off by Customs.
13.4.3. SAMPLES FOR SOLICITING ORDERS
Samples used for taking orders may be imported duty free
provided that they are samples as defined by the tariff.105 "Samples
for Soliciting Orders" has a much narrower meaning for tariff
purposes than it does for commercial
Just because you use an article
purposes. In general, for an article to be
commercially
as a sample does not mean
considered a sample eligible for
that it will be treated as a duty free sample.
importation free of duty it must be:
 Valued not over $1 each, or
 (a)
marked,
torn,
perforated, or otherwise treated so that it is
unsuitable for sale or use other than as a sample,
and
 (b) be used in the United States only for
soliciting orders for products of foreign countries.
The samples must be marked or mutilated prior to importation.
If it is to be marked, the marking should read "SAMPLE" and
"NOT FOR SALE," and must be permanent, and at least two
inches in height. If it is to be mutilated, perforations should be at
least 1 inch in diameter, and any tears or cuts must be sufficient to
make the article unusable for its intended purpose.106

-Continued on next page -
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Figure 37 - Mutilation is not always a viable option.
It is not always possible or practical to mutilate commercial
samples so that they will qualify as samples for Customs purposes.
In that case they will be viewed as any other commercial shipment
and be subject to full duty and all other applicable requirements.
13.4.4. DUTY AVOIDANCE BY TEMPORARY IMPORTATION
While the object of most importations is to enter goods
permanently for consumption, there are times when goods are
needed in the United States only for a temporary period, after
which they can be exported or destroyed.
If it is intended from the outset that importation is only to be
temporary, then it may be possible to avoid paying or advancing any
customs duties at all by making Temporary Importation under
Bond or making use of an ATA Carnet.
If the determination to re-export the imported article is not
made until after importation, a refund of duty might be available
under drawback. (See “Drawback” §13.5.1 at 122.)
13.4.5. TEMPORARY IMPORTATION UNDER BOND (T.I.B.)
Temporary Importation under Bond,
as the name implies, provides for
Drawback should be considered as a
possible alternative to a T.I.B. or Carnet
importation for a limited period: Up to
because, while it involves advancing
one year, with up to two one-year
duties, there are no Customs penalties
extensions, for a maximum of three
associated with a failure to account for
107
years.
goods and failure to export them.
The decision that articles will be
temporarily imported need not be made
until an entry is filed with Customs.
Merchandise is eligible for Temporary Importation under Bond
only when imported for specific and limited purposes that are set
forth in Chapter 98 of the HTSUS. While the importation may
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only be temporary, it does not exempt the shipment from other
requirements, including marking and quota.
Failure to re-export or destroy the imported articles under
Customs' custody (if required) will result in penalties in the form of
liquidated damages. The penalties are guaranteed by a Customs
Bond posted at the time of entry. The penalty for failure to export
or destroy, or to do so under Customs' supervision, is either twice
the duty that would have been due if imported for consumption, or,
if the goods are duty free, then 110% of the duty had they been
dutiable.108
Proof of the exportation or destruction must be filed in order to
cancel the bond obligation.
13.4.6. CARNET
A Carnet (ATA Carnets Admission Temporaire) is essentially a
multi-country T.I.B and is available in most countries. In the
United States, they are administered through the U.S. Council for
International Business, however, can be obtained through a surety
acting as your agent under a Power of Attorney. Carnets usually
permit faster customs clearance for travelers with accompanying
goods, and simpler paperwork for multi-country travel.
A fee is paid for the Carnet, and re-exportation is guaranteed by
the U.S. Council for International Business in much the same way
that a Customs bond guarantees re-exportation under a T.I.B. The
issuing authority may require collateral in return for its guarantee.
A Carnet may include multiple items, but care must be taken as
to which articles are combined on a single Carnet or split over
multiple Carnets, because, while changes are technically
permissible, they can be impracticable.
The United States is not a signatory to all international
conventions for Carnets. Most significant, the U.S. does not
subscribe to all provisions of the TIR carnet (Transport
International Routier), which exempt articles from many local
requirements, such as marking.
Use of an ATA Carnet recognized by the United States does not
exempt goods from compliance with general import requirements.
Just like any other import, they must be properly marked.
13.5. DUTY REFUND
As a general rule, once duty has been paid, refund is only available if
specifically authorized in the law; and those authorizations are few.
13.5.1. DRAWBACK
Drawback is a program which provides for a refund of duty
when most kinds of goods are exported or destroyed. Drawback has
been an essential part of tariff since it was enacted in 1789
providing a relief from duties for U.S. manufacturers who were
dependent upon foreign made materials to produce goods for the
export market. Upon the exportation or destruction of goods,
drawback permits Customs to refund 99% of the duties paid when
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the goods were imported.109 It does not, however, cover other
import fees or taxes paid on imports.
While statutorily drawback is an entitlement program, Customs
has traditionally treated it as a privilege earned only by precise
compliance with rules and regulations.
The most important
procedural requirement is the filing of a drawback application in
order to give Customs the opportunity to inspect the
shipment, PRIOR TO EXPORTATION.
What Every Member of the
Trade Community Should
An Exporter Summary Procedure for those frequently
Know About:
exporting with claims for drawback, speeds up export by
Drawback
eliminating most pre-export inspection and permits
cumulative filings after exportation. The exporter
summary procedure requires prior approval and is
dependent, in part, upon a prior good record of drawback
claims.110
Drawback refunds can sometimes be very slow.
Refunds can be accelerated by filing an Accelerated
AN INFORMED
Drawback Bond to provide Customs with recourse should COMPLIANCE PUBLICATION
a payment be made to the importer and then a drawback
claim ultimately be denied.
An importer or exporter may process a drawback for itself,
however more often drawbacks are handled by a Customs Broker
who is generally capable of handling routine drawback claims. In
addition, there are some Customs Brokers who specialize in
handling drawback entries.
There are four (4) commonly used types of drawback. They
apply to: merchandise that did not conform to specification at the
time of importation, merchandise which has not been used while in
the U.S., merchandise manufactured from imported materials, and
domestic merchandise substituted for imported goods in the case of
'unused' or manufactured goods drawback.
13.5.1.1.

MERCHANDISE NOT CONFORMING TO SAMPLES OR
SPECIFICATION 111

Imported merchandise that was not solicited or did
not conform to either samples or specification at the time
it was imported may be exported with benefit of
drawback provided it is re-exported within five (5)
years112 from the time that the merchandise was released
by U.S. Customs.113 Although this provision specifically
provides for rejected merchandise, nonconforming goods
may also be exported with benefit of drawback under the
provision for 'Unused Goods'.
13.5.1.2.

UNUSED MERCHANDISE DRAWBACK114

Unused Merchandise drawback permits the
exportation of goods which have not been used while in
the U.S. with benefit of drawback if exported within
three (3) years from the date of importation increasing to
five (5) years in 2018115. This is essentially a refinement
of the Same Condition Drawback which required that, at
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the time of exportation, the goods are in the "same
condition" as when imported, and have not been used.
The term "used" has a special meaning, and even though
the common sense meaning of the word may be generally
applicable, it cannot be relied upon. Changes in
Drawback law have made it easier for the exporter, who
would normally claim the drawback to transfer that right
to either the importer or any intermediate party, which
could influence the economics of a transaction.116
13.5.1.3.

MANUFACTURING DRAWBACK117

Manufacturing drawback provides for drawback on
imported goods or materials used in the manufacture of
new articles of commerce exported within three (3) years
increasing to five (5) years in 2018.118. A prerequisite to
the use of a manufacturing drawback is for the exporter
and Customs to enter into a contract that sets forth the
manufacturing operations, the way in which material will
be accounted for, and what portions will actually be
exported with benefit of drawback, and at what rate of
duty.

Figure 38 - Manufacturing Drawback Certification 1867119
13.5.1.4.

SUBSTITUTION DRAWBACK120

While referred to as a form of drawback, Substitution
Drawback is better thought of as an augment to other
forms of drawback. Drawback is normally available only
against duty-paid imported goods. Under Substitution
Drawback, domestic goods may be exported with benefit
of drawback in place of an equivalent amount of the same
kind of goods as those that were imported.
Previously, the same kind of goods meant commercial
interchangeability which presented a very high barrier to
substitution. A 2016 change in the drawback law
reduced this barrier by redefining equivalent to generally
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mean classifiable under the same 8 digit HTS number.121
13.5.1.5.

PETROLEUM BASED PRODUCTS - 1313(P)

Special rules have been established that provide
greater latitude in terms of identification and
interchangeability of certain petroleum based products.
Under all other drawback provisions, goods are only
deemed interchangeable if commercially interchangeable,
which is a very hard criteria to meet. However, under
1313(p) products are considered interchangeable if they
meet a much lower threshold of merely being classified at
the same 8 digit tariff number.
13.6. DUTY ADJUSTMENTS
International Trade is about more than duty and freight rates. It is also
about market access and a level playing field.
Temporary Modifications can reduce duties. Presidential Proclamations
can reduce or increase duties.
CAUTION
A series of laws intended to protect U.S. industry
from unfair competition can result in the
If you are not sure if your products are
imposition of substantial
or could be subject to AD/CVD with duty
rates of 200% or more, you should find
duties.
out.
The most commonly
encountered
remedies,
used to level the playing
field by neutralizing the
CAUTION
impact
of
certain
predatory practices of
Scope Rulings are similar to
Customs Rulings in that they set forth
foreign
sellers
or
the treatment of a particular good.
governments, are Antidumping
and
However, they differ dramatically in
Countervailing duties.
terms of the process for obtaining
them.

Customs Rulings are based
primarily upon your submission to
Customs.

13.6.1. ANTI-DUMPING DUTIES
Anti-dumping duties are imposed to
Scope Rulings are based upon both
counter the export of goods to the United
your submissions as well as all other
interested parties who are opposed to
States which are sold at prices significantly
your position. In that respect it is more
lower than that at which they are sold in
like litigation before a less than
their Country of Origin or comparable
impartial judge.
122
third country markets.
Anti-dumping duties are generally
imposed upon specific products from
specific manufacturers in specific
countries. They are imposed only after the International Trade
Commission (I.T.C.) has investigated and made a final
determination that an industry in the United States has been
materially injured, or is threatened with material injury by the
practice. Many importers do not have sufficient merchandise at
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stake to warrant opposing an Anti-dumping proceeding. An
importer can, nevertheless, use published information about an
investigation or finding to address the problem of potential
additional duties by selecting suppliers who are either not subject to
Anti-dumping or have their own rate.
13.6.2. COUNTERVAILING DUTIES
Countervailing duties are intended to neutralize reductions in
the cost of goods resulting from tax
reductions, grants, bounties or any other
Recent changes in the law have
subsidy
bestowed
on
exported
added
teeth to the AD/CVD laws by
merchandise by a foreign country.123
increasing efforts to identify goods that
should be included within a current
The
Countervailing
duty
is
AD/CVD order and to collect those
approximately equal to the amount of any
neutralizing duties.
subsidy found to exist, and will usually
Interim rules seek out
vary according to the commodity, place
whistleblowers and provide for secret
and circumstances of manufacture.
deliberations with no opportunity
The amount of countervailing duty is
provided for opposition.
reviewed annually by the Department of
If you are a complaining affected
Commerce, but will remain in effect until
domestic party this means an increased
revoked.
possibility of success.
Like Anti-dumping determinations,
If you are the importer, it means
Countervailing Duty investigations and
that you might only know about it
when Customs hands you the bill.
findings are published and available.
- Continued on next page -
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13.6.3. TEMPORARY LEGISLATION, MODIFICATION AND PRESIDENTIAL
PROCLAMATIONS
Duties can also be modified through temporary legislation under
special trade bills or protective legislation sponsored by a domestic
industry. These modifications can either be duty increases or duty
reductions.124
Duty additions imposed by Presidential Proclamation are
infrequent, usually political in nature, and well publicized. They are
based upon a variety of different laws and political motivations.

Figure 39 - Temporary Duty Reduction

Very often, due to a financial impasse within Congress duty
remission programs such as GSP or Temporary Duty Reductions
expire and it can sometimes be years before renewal is even
discussed.
There were no Temporary Duty Reductions for the years 2015
and 2016.
- Continued on next page -
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Figure 40 - Presidential Proclamation
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19 C.F.R. 141.101(b), 19 C.F.R. 144.38(d)
19 C.F.R. 152.12, 141.69(a)
91
19 C.F.R. 144.39(d) - Duty due on withdrawal for consumption.
92
19 C.F.R. 144.5
93
19 USC 1562, 19 C.F.R. 19.11(d)
94
19 C.F.R. 146.41
95
19 C.F.R. 146.65(a)(1)
96
19 C.F.R. 146.42
97
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