UNDERSTANDING CLASSIFICATION

International Trade
Customs and Transportation

Due Diligence Identity Verification
for Customs Brokers

ShayneLawGroup.com

Trade‐Identity.com

MANAGING IMPORT AND EXPORT OPPORTUNITIES AND RISKS
An Insider’s Guide for the Busy Executive
Business Education
Third Edition

William Shayne & Melvin Lazar

Table of Contents
Available on Amazon and CreateSpace
Special Customs Broker 25% Discount
Discount Code: DSGJ6P3Q
www.createspace.com/5639726

PAGE i

INTRODUCTION TO THE BUSINESS EDUCATION EDITION
International Trade is, at the business and legal level, a term which covers a wide and diverse
set of concepts and laws involving international and domestic business, as well as compliance
issues.
The reality is that most businesses, even if not directly involved with international trade as a
buyer, seller or service provider, are nonetheless affected by it, through the use of foreign made
products and materials, or by competition.
Legal issues are an unavoidable part of business. Managing Import and Export Opportunities
and Risks seeks to place those issues in the context of business practicalities.
This edition addresses business implications in the context of domestic and international laws,
treaties and established commercial trade practices.
The goal of the Business Education Edition of Managing Import and Export Opportunities and
Risks, is to provide a rich understanding of the issues affecting international trade today and to
help you appreciate, and more importantly, identify the opportunities and risks affecting your
business transactions.
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12. CLASSIFICATION
Executive Briefing
Classification is the process through which goods are categorized according to a
uniform identification system for the purpose of assessing duty or taxes and/or
imposing restrictions upon imports.
Incorrect classification can result, not only in improper duty liability, but also in a
change in import requirements or eligibility for duty free programs. Changes in
tariff rate can positively or negatively affect the financial viability of a transaction.
While often addressed only after importation, classification should more
appropriately be considered during the design, costing, and sourcing of a product.

Classification of goods requires four (4) things:
 A detailed understanding of your product
 An understanding of the tariff page
 An understanding of the language of the tariff
 An understanding of how to apply the tariff rules and how they affect your
classification
12.1. HARMONIZED SYSTEM OF CLASSIFICATION
The United States subscribes to the Harmonized System of Classification
(“Harmonized System”), commonly referred to as the Harmonized Code.
Most major trading countries also subscribe to the Harmonized System of
Classification convention.
The Harmonized System functions at two levels: International and
National (Country Specific). At the International level, a product should be
classified the same in all countries that subscribe to the Harmonized Code.
Unfortunately, it is at the National level, where each country maintains its
own detailed and individualized description breakout, upon which rates of
duty and import restrictions are set.
Most executives dealing with imports or exports do not need to be able to
classify goods themselves because their Customs Broker, Forwarder, or inhouse specialist will take care of it. But since it is both advantageous and
proper to design an article so that it qualifies for the lowest rate of duty, it is
important to understand how to achieve the most beneficial classification.
Classification of goods under the Harmonized System is governed by a
series of General Rules of Interpretation (GRI), Legal Notes, Rulings and
Legal Decisions. The General Rules of Interpretation are, just as the term
implies, the general rules applicable throughout the tariff, while the Legal
Notes are the specific rules applicable to particular classes of merchandise.
Most of the General Rules of Interpretation and Legal Notes apply to
classification at both the international and national level.
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Duty rates and import restrictions are country specific and, more directly,
affected by the Additional Legal Notes, Rulings and Legal Decisions.
Classifying an article within the Harmonized Tariff is relatively simple IF
we know in simple terms and language what it is that we are trying to classify,
meaning articles which are:
 Known by a single name,
 Complete,
 Assembled, and
 Composed of a single material, or have a single function.
There are, of course, many articles which do not fall within that limited
class. While there are six (6) General Rules of Interpretation (GRIs) at the
multi-national level, the primary rule that applies to the simple product is
GRI 1:

[C]lassification shall be determined according
to the terms of the headings and any relative
section or chapter notes and, provided such
headings or notes do otherwise require…
Many of the remaining General Rules of Interpretation address how to
remove complicating factors that impede classification. This is done, in part,
by looking at complex articles as though they were in fact simple ones.
Unfortunately, many of these decisions that need to create such a fiction are
highly subjective.
12.2. PRINCIPLES OF CLASSIFICATION –HOW GOODS ARE CLASSIFIED
Classification, for practical purposes, requires the resolution of two issues.
 The first is to identify the article in simple terms.
 The second is to identify the article for tariff purposes.
Two approaches to classification are presented here:
 A Conceptual Approach, which is sufficient for most business
planning purposes, and
 A more Formal Approach which addresses the technicalities.
In either approach, classification starts with:
 An accurate picture and understanding of the article being
classified. Written descriptions are rarely an adequate substitute
for a sample of the article itself or a picture of the article, and a
detailed understanding of what it is, how it was made, what it is
made of, and how it is used. If a full written description is
insufficient, then the shorthand designations often used in
commercial invoices aren’t likely sufficient either, and
 An understanding as to the structure of and how to use the tariff.
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12.2.1. U.S. TARIFF LAYOUT
The pages of the Harmonized Tariff
Schedules of the United States (HTSUS
or HTS) are divided into various columns,
the most important of which, to most
Importers are: Description, Rates of Duty
and Special which details the available
duty reduction programs.

The tariff schedule is packed with
useful information IF you understand how
to read it.

Figure 11 - Tariff Page Organization




"Heading/Subheading" and "Stat, Suffix" columns
contains the tariff item number that codes its
classification.
The "description" column
Tariff numbers have no direct meaning;
contains the Harmonized
they are merely a way of organizing the
Codes’ uniform description.
tariff into standard designations.
A description includes all of
the superior (less indented and
less specific) text. The tariff is
hierarchically organized by indents levels.

Figure 12 – HTS – Organization of Article Description
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The “Unit of Quantity” column indicates the type of
unit, e.g., m2 kg, doz, and is used for purposes of trade
statistics.
 The "Rates of Duty" column is
Just because there is a tariff rate for a
divided into two main
product doesn’t mean that you can import
divisions:
Column 1
the product from every country.
(General) for articles from
Embargoes trump tariff rates.
Most Favored Nations and
Column 2 for products from
all other countries, (e.g.,
North Korea and Cuba). The rates of duty for goods
from a Column 2 country are usually many times higher
than those from a Column 1
country. Column 2 rates are
Just because there is a tariff rate does
usually those that were in
not mean that it is the only amount of
effect in the Smoot-Hawley
duty or fees due with respect to the
Tariff of 1930. Column 1
shipment.
rates are those which have
Anti-Dumping Duties, Countervailing
been reduced to improve
Duties, Trade Sanctions and similar
International Trade.
charges are in addition to these
published rates.
 Column
1
is
further
subdivided: The left hand
column indicating the usual
rate of duty, and the column
labeled SPECIAL, indicating special programs which
are available for this item and the rate of duty which is
accorded articles qualifying for these programs.
Tariffs are about both revenue, and business interest, both as to
trade promotion as well as protectionism. The Special column
provides for programs intended to promote trade. On the other
side, Tariff Rate Quotas, implemented through Legal Notes
rather than being detailed in the Duty Rate columns, seek to
protect domestic industries by providing low rates of duties for
limited annual imports only.
Duty rates are either:

AD VALOREM

A percentage of the dutiable values.
For example: 1.8%

SPECIFIC

A specific charge per unit of quantity.
For example: 2.5¢ each

COMPOUND

Subject to both an Ad Valorem and
Specific Rate.
For example: 5% + $0.44 each.

Figure 13 - Types of Duty Rates
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12.2.2. HARMONIZED TARIFF SCHEDULE –WHERE INTERNATIONAL
ENDS AND U.S. BEGINS
The harmonized system and the U.S. Tariff Schedules have their
own terminology, and the rules of classification are keys to that
terminology.
As a practical matter, the U.S. tariff page is divided into two
distinct areas:
Multi-National Level - Tariff Numbers and descriptions which
pertain to all countries using the Harmonized System.
County Specific Level (in this case the U.S.) - Portions of the
tariff number, descriptions and rates of duty which are unique to
each country.
U.S. Tariff Numbers are 10 digits long (0000.00.0000) of which
the first 6 contain information which is applicable in all countries
using the HTS.

Figure 14 - The Tariff Divide Between Multi-National and Country
Specifics

Classification Rules, Legal Notes, Customs Rulings and Court
decisions are set forth in terms of the Harmonized Tariff
Nomenclature.

– Balance of page intentionally left blank –
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Figure 15 – HTS Terminology - Tariff Numbers Breakdown

CHAPTERs

are grouped into SECTIONs, generally by
industry, so that rules specific to an entire section can be more
conveniently presented. There is no section identifier in the tariff
number. It is found in the upper margin of the tariff page.

CHAPTER 0000.00.0000
HEADING
SUB-HEADING
Most of the classification rules
apply to HEADINGs and SUB-

HEADINGs.

Unfortunately, what business is really
interested in are the Rates of Duty which
are unique to each country as are the
Statistics that each country maintains for
trade analysis purposes. They are
represented in the last 4 digits of the HTS.

RATE
SUBDIVISION

0000

0000.00.

STATISTICAL
SUBDIVISION
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RATE SUBDIVISION contains the following:



General Rates applicable to most countries.
Special rates are reduced rates that benefit only specific
countries

Figure 16 - Rate Subdivision – Where The Money Is



Column 2 rates are applicable to those few countries which
are not signatories under the WCO. (Products from
embargoed countries are not eligible for importation
regardless of any rate shown in the tariff.)
The Rate Subdivision numbers, which are the 7th and 8th digits of
the number appearing in the Heading/Subheading column, do not
indicate a rate of duty. All products classified under that Rate
Subdivision number will, however, be subject to the same Rates of
Duty.

STATISTICAL SUBDIVISIONs
group articles together for purposes of accumulating
the trade statistics which are set forth in the Units of
Quantity column. It is not related to the duty rate.
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12.2.3. CONCEPTUAL APPROACH TO CLASSIFICATION

Executive Briefing
Most businesses handle a limited class of goods or some variation of the same
goods on a continuing basis. Documenting how you classified one type of product
will make it easier to classify the next product, as well as providing good
documentation for the next person doing the job, and will serve to demonstrate
Informed Compliance; all of which will help to reduce risks.
The easiest way to do this is also the simplest.
1. Copy the pages of the Tariff that apply to your product.
2. Copy ALL of the tariff rules and notes that go along with that section
and chapter.
3. Outline your classification and cross out or highlight those things that
are respectively applicable or not applicable to your product.
4. Annex any opinion letters from counsel, Customs Broker or consultant
along with any customs or court decisions you have.
5. If you can’t make heads or tails out of the tariff for your product, or the
rules seem to conflict, ask your Customs Broker or Trade Counsel for
help; it is cheaper to resolve issues ahead of time.

There are 6 General Rules of Interpretation (“GRI”s) which
govern classification at the multi-national level, and several more
that are country specific. Each rule has its
own complexities.
Most business people do not need
For most people in business, it is not
to master the entire tariff.
necessary to be totally conversant on how
Most will only need to master the
to classify goods under the HTS. It is
few
sections affecting their product
more important that you understand what
line.
issues can be encountered. So, while the
The best way to read a tariff page is
full details of the rules are provided later in
with the aid of ruler and highlighter.
this book, below is a conceptual, rather
The ruler will ensure that you compare
than legal, approach to working with the
descriptions that are at the same level
Tariff and Classification Rules.
of indentation. The highlighter will
allow you to annotate the tariff with
Under this conceptual approach we
your logic. Doing so will also make it
will pretend that, rather than there being 6
easier the next time you need to
General Rules of Interpretation (“GRI”s)
reference the same sections.
at the multi-national level and several
more that are country specific, there is
instead only one, General Rules of
Interpretation 1.

Classify your product according to
the language
in the heading and
any relevant legal notes.

CLASSIFICATION
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The HTS, unfortunately, only provides for the classification of
simple goods - those which are:
 Complete
 Assembled
 Made of One Material or Component
 Have only One Function
 Known by One Name and
 Packed
Clearly, not all goods will meet all of those criteria. The
remaining rules of Classification essentially instruct us on how to
pretend – yes pretend – that for classification purposes, we can treat
more complex goods as simple ones in order to make classification
easier.de
Maybe your goods are simple. U.S. Customs and Border
Protection has stated that they believe that 80% of all goods can be
classified by reference to GRI 1 alone.
The balance of the GRI’s primarily tell us how to pretend that a
complex article is actually a simple one for tariff classification
purposes. We will examine how the GRI’s do this in the Formal
Approach. (See “Formal Approach to Classification”, §12.2.4 at
94.)
Reading the tariff is relatively straight forward if you keep in
mind that it is hierarchal in design, and that hierarchy is portrayed
visually through indent levels.

Classification is the process of comparing Article Descriptions at
the same indent level and then repeating the step for each indent
level in the hierarchy.
Following indent levels on chapters which covers several pages
can be difficult. Try noting the indent levels on the pages you are
working with.
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Figure 17 - Classification - Following the Indentations

The Harmonized Tariff Numbers, or the rates of duties set out
on a tariff page, are the end result of the classification process and
should otherwise be ignored. The following illustrates how to work
with the tariff.
 Have a photograph and other detailed specification of
your product, along with marketing materials available
to you for reference.
 Print out a copy of the relevant sections of the tariff
INCLUDING the Section and Chapter Notes.
 Use a ruler to ensure that you are comparing indents at
the same level.
 Use a highlighter to trace out your logic.
 Highlight any Section or Chapter Notes which apply to
your product.
Most companies find that their products are classified under a
limited number of tariff numbers. Outlining your classification
process will make it easier to maintain consistency.

– Continued on next page –
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By way of example, let’s
classify this old bank coin
counter and sorter.

Figure 18 - Desktop Coin Counter

Where to start? Start with the Tariff Index. Look up ALL
words that you think describes any feature of your article.
The index will not provide you with a classification, but it may
point you to chapters or headings to look at and to compare.
It looks like something used in a bank

It dispenses coins

A bank note dispenser sounds similar in
Coin-Sorting Machine and Coin-Counting
function to a coin dispenser, so 8472.90 looks Machines both looks like possibilities and
like a possibility.
both refer to 8472.90.
Figure 19 - HTS Index

Even when you think you know the correct subheading (6 digits)
it is best to always start by comparing all of the Headings (4 digit
numbers) that you think might apply to your goods.

- Continued on next page –
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12.2.4. FORMAL APPROACH TO CLASSIFICATION
Classification under The Harmonized
While the Conceptual approach to
Code is determined by application of a
tariff classification is sufficient for most
series of GENERAL RULES OF
executives, the Formal Approach is
provided both for contrast as well as for
INTERPRET-ATION, referred to as
those who prefer a more hands on
GRIs.
approach.
There are six (6) GENERAL RULES
OF
INTERPRETATION
in
the
International System and one (1) U.S. Rule
with four (4) subparts. These rules are intended to be
applied sequentially, starting with GRI 1, until a
What Every Member of the
Trade Community Should
classification is determined. In order to better illustrate
Know About:
the concepts and issues involved in classification, a
Tariff
Classification
different approach is employed here.

- Continued on next page –
AN INFORMED
COMPLIANCE PUBLICATION
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GENERAL RULES OF INTERPRETATION
Classification of goods in the tariff schedule shall be governed by the following principles:

1. The table of contents, alphabetical index, and titles of sections, chapters and sub-chapters are provided for ease of
reference only; for legal purposes, classification shall be determined according to the terms of the headings and any
relative section or chapter notes and, provided such headings or notes do not otherwise require, according to the
following provisions:
2.
(a) Any reference in a heading to an article shall be taken to include a reference to that article incomplete or
unfinished, provided that, as entered, the incomplete or unfinished article has the essential character of the
complete or finished article. It shall also include a reference to that article complete or finished (or falling to be
classified as complete or finished by virtue of this rule), entered unassembled or disassembled.
(b) Any reference in a heading to a material or substance shall be taken to include a reference to mixtures or
combinations of that material or substance with other materials or substances. Any reference to goods of a given
material or substance shall be taken to include a reference to goods consisting wholly or partly of such material or
substance. The classification of goods consisting of more than one material or substance shall be according to the
principles of rule 3.
3. When, by application of rule 2(b) or for any other reason, goods are, prima facie, classifiable under two or more
headings, classification shall be effected as follows:
(a) The heading which provides the most specific description shall be preferred to headings providing a more
general description. However, when two or more headings each refer to part only of the materials or substances
contained in mixed or composite goods or to part only of the items in a set put up for retail sale, those headings are
to be regarded as equally specific in relation to those goods, even if one of them gives a more complete or precise
description of the goods.
(b) Mixtures, composite goods consisting of different materials or made up of different components, and goods put
up in sets for retail sale, which cannot be classified by reference to 3(a), shall be classified as if they consisted of the
material or component which gives them their essential character, insofar as this criterion is applicable.
(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classified under the heading which
occurs last in numerical order among those which equally merit consideration.
4. Goods which cannot be classified in accordance with the above rules shall be classified under the heading appropriate
to the goods to which they are most akin.
5. In addition to the foregoing provisions, the following rules shall apply in respect of the goods referred to therein:
(a) Camera cases, musical instrument cases, gun cases, drawing instrument cases, necklace cases and similar
containers, specially shaped or fitted to contain a specific article or set of articles, suitable for long-term use and
entered with the articles for which they are intended, shall be classified with such articles when of a kind normally
sold therewith. This rule does not, however, apply to containers which give the whole its essential character;
(b) Subject to the provisions of rule 5(a) above, packing materials and packing containers entered with the goods
therein shall be classified with the goods if they are of a kind normally used for packing such goods. However, this
provision is not binding when such packing materials or packing containers are clearly suitable for repetitive use.
6. For legal purposes, the classification of goods in the subheadings of a heading shall be determined according to the
terms of those subheadings and any related subheading notes and, mutatis mutandis, to the above rules, on the
understanding that only subheadings at the same level are comparable. For the purposes of this rule, the relative section,
chapter and subchapter notes also apply, unless the context otherwise requires

Figure 20 - HTS General Rules of Interpretation
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ADDITIONAL U.S. RULES OF INTERPRETATION

1. In the absence of special language or context which otherwise requires—
(a) a tariff classification controlled by use (other than actual use) is to be determined in accordance with the use in the
United States at, or immediately prior to, the date of importation, of goods of that class or kind to which the imported
goods belong, and the controlling use is the principal use;
(b) a tariff classification controlled by the actual use to which the imported goods are put in the United States is satisfied
only if such use is intended at the time of importation, the goods are so used and proof thereof is furnished within 3 years
after the date the goods are entered;
(c) a provision for parts of an article covers products solely or principally used as a part of such articles but a provision for
"parts" or "parts and accessories”; shall not prevail over a specific provision for such part or accessory; and
(d) the principles of section XI regarding mixtures of two or more textile materials shall apply to the classification of
goods in any provision in which a textile material is named.

Figure 21 - HTS GRIs Additional U.S. Rules of Interpretation

 A number of the General Rules of Interpretations set
forth some basic and often common sense rules to
observe when reading The Harmonized Tariff.

 Titles and Indexes are for
reference only and have no
effect on classification.
 Do not read in language that is
not in a Heading or
Subheading.
 Only compare language at
comparable levels: Headings
(4 digits) to Headings,
Subheadings (6 digits) to
Subheadings, etc.

Tariffs are read based upon the
hierarchical organization of text as set
forth in the Article Description.
Make sure that you compare
descriptions at the same indentation
level and ignore the tariff numbers. Try
drawing lines with a ruler to keep you
on track.
The same rules that apply to a
classification at Heading level apply in
spiral fashion to each indentation level
sequentially.
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The GENERAL RULES OF INTERPRETATION are, as their
name implies, the general rules. LEGAL NOTES are the specific
rules that detail the twists and turns of classification, especially
those that relate to classification of goods imported into the United
States. While the LEGAL NOTES are often voluminous, several
pages per CHAPTER, they must be read in order to find a valid
classification under the HTSUS.
In addition to setting out particular rules, the LEGAL NOTES
also act as sign posts to other classifications. The first section of
each LEGAL NOTE applies either to the Section or to only a single
Chapter.
Both specify what
"[t]his chapter does not cover"

Both will very often point to alternate provisions.
GRI 1 is the first rule in the traditional approach. For
instructional purposes, it is the only rule of classification. GRI 1
provides that:

[C]lassification shall be determined
according to the terms of the headings and
any relative section or chapter notes and,
provided such headings or notes do
otherwise require…
In other words, if an article is identified in a HEADING, that is
where it is to be classified.
The only exception will be if the language of the HEADING or
a LEGAL NOTE specifically excludes it from that classification.

Figure 22 – HTS Section Notes
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Figure 23 – HTS Chapter Notes

– Continued on next page –
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Case Summary
Classification is a very subjective process, especially when it is a question of
legal interpretation of the Court.
Camel Manufacturing Co., v. U.S.
686 F.Supp.912 (1988)

Relatively heavy tents holding between 5 and 9 persons were held to be other
textile products dutiable at 25 cents per pound plus 15% ad valorem instead of sports
equipment dutiable at 10% ad valorem.
The Court rejected a prior case where tents were classified as sports equipment
by distinguishing it from the current merchandise based on weight. The Court said
that the subject tents were too heavy to be used as a backpacking activity.
The Court also heavily weighed the testimony of a National Import Specialist
regarding the definition of the term “sport” within the meaning of the Tariff
Schedule. “Sport” was defined as “an activity in which a progressive level of skill is
recognized and for which a certain recognized methodology of practice exists.”
Simply setting up quarters outdoors was determined not to be a sport and therefore
the tents were not classified as sports equipment but rather other textile articles.

12.2.4.1.

UNASSEMBLED OR INCOMPLETE GOODS

Many articles are unassembled or incomplete when
imported. The U.S. Harmonized Tariff is almost 1,000
pages, and primarily addresses single function, complete,
assembled products composed of a single material.
Classification would be virtually impossible if a tariff had
to provide for every combination of article, function,
material and whether it was complete, incomplete and
assembled, unassembled or disassembled. GRI 2(a)
simplifies classification by allowing us to classify certain
articles as though they were complete and assembled,
even though they are not.
The rule focuses on the essential character of the
article. "Essential Character" is not only not defined in
the law; it is acknowledged that what constitutes
"essential character" will vary depending upon the article.
The best way to identify "essential character" for purposes
of GRI 2 is to answer the question “Can you recognize
the thing for what it was intended to be?” If you can,
then the article has the "essential character" of an
assembled and complete article and, for the purpose of
simplifying classification, we can pretend that it is
assembled and complete.
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Take a bicycle, for example.
Most bicycles come unassembled.
Since, we can normally recognize the
parts for the assembled bicycle they will
become we can say that the parts have
the essential character of an assembled
bicycle.
Then, for classification
purposes we can pretend that we have an
assembled bicycle. If not, the parts do
not have the essential character of a
complete and assembled bicycle, but are
separate parts, each of which is
separately classifiable.
Complete & Assembled

Complete but Unassembled

Figure 24 – GRI - Complete and Assembled

Suppose that a bicycle is incomplete or unassembled
when imported. Which of the following incomplete or
unassembled bicycles on the exhibit page can be said to
still have the essential character of a complete bicycle?
Complete & Assembled

Incomplete &
Assembled

Incomplete and
Unassembled

Incomplete &
Unassembled
--Complete & Assembled

Complete &
Assembled

Figure 25 – GRI - Complete and Incomplete
12.2.4.2.

MULTIPLE DESCRIPTION OR NAMES

Sometimes there is more than one word or way the
tariff describes an article. For example, a carburetor is
also a part of an engine. GRI 2(b) is a sign post which
requires us to give consideration to each heading which
identifies by name, language or description any part of an
article. Obviously, this can lead to a problem since we
cannot classify in one heading an article that cannot be
described in only one way.
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Handbag
Purse
Satchel
Pocketbook
Shoulder bag
Figure 26 - Not Known by a Single Name

GENERAL RULES OF INTERPRETATION 3,
which is divided into three subsections again deals with
simplifying the identification of the article.
12.2.4.3.

RELATIVE SPECIFICITY

Under the Harmonized Code, more specific language
is always preferred to general language. Therefore, GRI
3(a) prescribes that the term which more precisely
describes an article is preferred, and any others will be
ignored. The concept is simple, as are all of the GRI
concepts; applying them is not necessarily as simple,
especially since the Harmonized System confirms that
"[i]t is not practicable to lay down hard and fast rules by
which to determine whether one heading more
specifically describes the goods than another..."86
In general "a description by name is more specific than
a description by class" and a description that more
completely describes an article is preferable to a less
complete description.
For example:
According to the Explanatory Notes,
a tufted textile carpet for use in an
automobile
is
more
specifically
described as "tufted carpet" than
"accessories for motor cars" 87

Figure 27 – GRI - Most Specific
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12.2.4.4.

COMPOSITE GOODS, AND GOODS PUT UP IN SETS FOR RETAIL
SALE

Relative
Specificity
as
“The factor which determines
between different components
essential character will vary as between
is not the determining factor
different kinds of goods."
when dealing with composite
Although somewhat oversimplified,
goods or mixtures, where the
the question can be framed as: What is
language in competing headings
the primary element that is causing the
purchaser to buy the article?
each name only part of the
article.
COMPOSITE GOODS When an article is a mixture or a
composite, consisting of different materials, or made up
of different components, or goods put up in sets for retail
sale, we have the type of complex article that cannot be
easily classified under the Harmonized System. In order
to classify the article, we again need to fictionalize how to
simplify it. Like unassembled or incomplete articles, this
is done by looking to the essential character of the article.
In this case, however, essential character is best thought
of as that characteristic which imparts the essence of the
article. "For classification purposes we need to pretend
that articles consist of only that one item which imparts
the essential character to the whole.”

- Continued on next page –
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For example :
The essential character of a fax machine
incorporating a telephone and answering machine
is the fax machine. Thus, this article would be
classified as if it were only a fax machine.

Figure 28 – GRI - Essential Character of items with
multiple functions

SETS FOR RETAIL SALE - Goods imported in sets
for retail sale are treated like composite goods and duty is
assessed on the single article which imparts the essential
character to the set. Not all commercial sets are,
however, "sets for retail sale" for tariff purposes. If it does
not qualify as a "sets for retail sale", duty is then assessed
on each article in the set separately. In order for a set to
qualify as a "set for retail sale" it must:
 Have two or more articles with different
classifications,
 Have a single commercial purpose, and
 Be packaged ready for sale.
If you have a "set for retail sale," we can again pretend
we have a simple article made entirely of the element
which imparts the essential character. If we do not have
something which qualifies as a "Set for Retail Sale," then
we have several separately classifiable items.

- Continued on next page –
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Figure 29 – GRI - Sets for Retail Sale

Case Summary
In dealing with classifying an article under the HTSUS, one must
understand that the Tariff is designed to accommodate products made of a
singular material or of one component. When there are multiple materials
and/or components, or the articles are part of a set, a “fiction” is created to deal
with the article as if it was in fact made of only the one material or component
which imparts its “essential character.”
Thus the process becomes a highly subjective one in determining the
classification.
The Shower Curtain Case exemplifies how difficult it can be to determine
the essential character of a particular product when it contains several elements
or a set.
Better Home Plastics Corp. v. U.S.
(“Shower Curtain Case”)
916 F. Supp. 1265 (1996)

The product in this case was a shower curtain set consisting of:
1. An outer textile curtain
2. An inner plastic liner
3. Plastic hooks
Customs had classified the product based upon its outer textile curtain under
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Heading 6303 for curtains. The importer insisted that the “essential character” test
must be applied and that the product should be classified based upon the inner plastic
liner under Heading 3924.
Customs’ position was that the items should be classified in accordance with
GRI 3(a), which is also known as the rule of relative specificity. This rule states that
when “goods are prima facie, classifiable under two or more headings,” the court must
classify the merchandise pursuant to the heading which provides the most specific
description.
There is, however, an exception to this rule in that when two or more headings
each refer…to part only of the items in a set put up for retail sale, those headings are to
be regarded as equally specific…even if one [heading provides] a more complete or
precise description of the goods.
Thus, the Court stated that the rule that applies in that situation is GRI 3(b)
which directs that goods be classified by the “component which gives them their
essential character.”
Specifically, GRI 3(b) provides that:
Mixtures, composite goods consisting of different materials or
made up of different components, and goods put up in sets for
retail sale, which cannot be classified by reference to 3(a), shall be
classified as if they consisted of the material or component which
gives them their essential character…

The Explanatory Notes (EN (VIII)) to GRI 3(b) states that:
The factor which determines essential character will vary as
between different kinds of goods. It may, for example, be
determined by the nature of the material or component, its bulk,
quantity, weight or value, or by the role of the constituent material
in relation to the use of the goods.

With these rules in mind, the Court looked at the following factors:
1)

The use of each of the component parts;

2)

The nature of the material of each of the component parts;

3)

The relative value of each of the component parts;

4)

The invoice description of the product.

Customs’ argument focused on the following factors to prove that the textile
curtain imparted the “essential character” of the product:
1)

The plastic liner is replaceable at 1/3 to 1/4 the price of the set;

2)
The consumer purchases the set because of the decorative function of the
outer curtain, and not for the protection afforded by the liner;
3)
The liner is used for a limited period that someone is utilizing the
shower, whereas the decorative outer curtain is used, at a minimum when the
bathroom is used, and as much as 24 hours a day; and
4)

The invoice describes the product as “Fabric Shower Curtain and Liner.”
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The Court held the following:
1) While stating that the relative cost of the component parts is a factor, this point
alone “is not dispositive, nor very persuasive against the competing arguments.”
2) The consumer purchases the set to serve the function of protecting water from
leaking out which is performed by the plastic liner.
3) The plastic liner protects the outer decorative curtain from mildew and soap
scum.
4) The invoice description “does not definitively determine which component
provides the essential character of the set …the invoice description is intended to
characterize the shipped item; it is not a declaration of the relative importance of
its component parts.”
Essentially, the Court reasoned that “it is the plastic liner that provides the
indispensable property of preventing water from escaping the shower enclosure” in
that it:
(1) Prevents water from escaping when the shower is in use;
(2) Protects the Nonmember bank curtain from mildew and soap scum; and
(3) Conceals the shower and provides privacy when the shower is in use.

Based on the above, the Court stated that the “essential character” is imparted by
the plastic liner.
The determination of “essential character” is very fact specific. Just because two
items may appear the same does not mean that they will be classified or analyzed in the
same manner. In this regard, the Court stated that its ruling is limited to the low-end
market of shower curtain sets and may not necessarily apply to similar items in a
different market price range.

12.2.4.5.

MORE THAN ONE ESSENTIAL CHARACTER

Finally, if the article has more than one essential
character, or we cannot tell what the essential character
is, the Harmonized System provides a solution of last
resort. Although we have more than one way to describe
an article, each of these terms or possible essential
characters was presumably found under a different
heading (different tariff number). If we cannot logically
determine which one represents the article, the
Harmonized System will determine it arbitrarily under
GRI 3 (c) by looking to the feature or element that
appears in the tariff heading that appears last numerically.
Thus, we again have a simple article; one which for
classification purposes, we will pretend is made solely of
that feature or element that was identified in the last
heading.
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As between those headings which
merit equal consideration,
Classify under the heading which
occurs last in numerical order.

Figure 30 – GRI - Heading which occurs last

Under GR 3(b) mixtures are classified based upon
their essential character. While relative weight is a
consideration; focus more often is on “the role of the
consistent materials or components in relation to the use
of the goods…”88 However, when dealing with mixtures
of textile fibers, under US. Additional Note (1)(d), it is
the weight of the fibers that predominates by weight over
all other fibers, that controls. (See Figure 31 – GRI Principal Weight at 109.)
12.2.4.6.

NOWHERE IDENTIFIED

At the outset, it was stated as a cardinal rule that
nothing should be read into the language of the tariff. If
we simply take the language as we find it, a situation can
develop in which we cannot find any language that
identifies the product we are trying to classify. No matter
how well a system is designed, it is inevitable that
something will have been excluded or that the natural
changes which occur over time could not be foretold.
This is resolved in GRI 4, by pretending that the article
has changed to one named in the tariff, to which it is
most akin or similar.
12.2.4.7.

PACKING AND PACKAGING

The preceding rules dealt with the character of an
article. GRI 5 doesn't address how to classify an article.
It addresses whether certain types of packing are to be
treated as part of an article, or must be classified
separately as independent articles.
FITTED CASES such as camera cases, musical cases,
gun cases, drawing instruments cases, necklace cases and
similar containers, specifically shaped or fitted to contain
a specific article or set of articles, suitable for long-term
use, and entered with the articles for which they are
intended, are to be classified with such articles when of a
kind normally sold with them. The same fitted cases
imported separately would be classified under their own
classification as containers, e.g. packing tea in a silver
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chalice, the chalice would be classified under its own
number; so must we classify reusable packing and
containers of all kinds.
USUAL AND ORDINARY PACKING MATERIALS are classified with imported articles, but reusable
packing and containers are separately classifiable.
12.2.4.8.

U.S. ONLY RULES

The U.S. GENERAL RULES OF INTERPRETATION provide definitions and interpretations of the
HTSUS specifically applicable to imports to the U.S.
Many items are classified based upon their
composition or general characteristics. There are also
many others which are classified by reference to their
"use" or suitability for a use, e.g., glassware of a kind used
for table, kitchen, etc., 7013. What constitutes "use" can
be highly subjective and can vary from location to
location and change over time. U.S. Rule 1(a) simply
provides a reference point for the determination of what
"use" means.
Under U.S. GRI 1(a), when a tariff classification is
controlled by use (other than actual use), use refers to the
principal use in the United States, at, or immediately
prior to, the date of importation, of goods of that class or
kind to which the imported goods belong.
Certain articles are given preferential treatment in the
tariff based upon their use. This infers more than mere
suitability for a use, it is actual and documented use in a
particular application, e.g. tractors are dutiable at 2.2%
under 6701.90.50 HTSUS. However, when actually used
for agricultural purposes they are duty free under
6701.90.10.
Under U.S. GRI 1(b), when a tariff classification is
controlled by the actual use to which the imported goods
are put in the United States, that use must be intended at
the time of importation and proof of the actual use must
be furnished within 3 years after the date the goods are
entered.
U.S. GRI 1(c) amplifies the rule of relative specificity
as it relates to parts. It provides that a provision for parts
of an article covers products solely or principally used as
parts of such articles, but a provision for "parts" or "parts
and accessories" shall not prevail over a specific provision
for such part or accessory.
U.S. GRI 1(d) extends certain principles in the
International Harmonized System relating to the articles
classified in the textile sections. The textiles and wearing
apparel section of the International Harmonized System
provides that for classification purposes, we should
pretend that a textile article is made entirely of the one
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fiber that predominates by weight over each other fiber.
U.S. GRI 1(d) extends this principle to all textile articles
wherever found in the U.S. HTSUS.

A.
Polyester

B.
Unclear

C.
Polyester

D.
Cotton

Figure 31 – GRI - Principal Weight

12.3. INTERPRETATIVE AIDS
Interpretive aids fall into two categories: authoritative and persuasive.
Only decisions issued to the importer by Customs on the same merchandise
are absolutely authoritative, all other decisions, even those of the courts, are
generally viewed by Customs as persuasive, not binding.
In addition to the decisions of the Court of International Trade (CIT)
and the Court of Appeals for the Federal Circuit (CAFC), there are
administrative decisions issued by Customs and Border Protection (CBP)
and the Department of the Treasury. These decisions are public, but they are
not always available or easy to locate. Specialized publications listing them
exist, including those in the form of electronic data bases.
There are now several on-line resources such as the Customs Ruling
Online Search System (CROSS) http://rulings.cbp.gov.
The Explanatory Notes are a series of volumes setting forth an
international consensus as to classification under the HTS, but only at the
international level.
Although merely informational, trade publications and trade association
newsletters often provide notice of changes in interpretation.

86

Harmonized System Explanatory Notes, Rule 3 EN IV
Harmonized System Explanatory Notes, Rule 3 EN IV(b)(1)
88
Headquarters Ruling Letter 964851 dated April 18, 2001
87

PAGE 157

OBTAINING A FIXED LEGAL OPINION

17. OBTAINING A FIXED LEGAL OPINION
Executive Briefing
The lack of fixed opinion creates the risk of uncertainty. This risk is most critical
where a change in duty or import requirements affects the viability of a transaction.
This does not mean, however, that formal requests are the only means, or should be
the only means you use when obtaining advice.

17.1. CUSTOMS DECISIONS
There are several ways of obtaining a written and binding opinion from
Customs as to Classification, Value, Origin, Marking, Quota, or other laws
enforced by the service. The types of opinions available are largely dependent
upon the stage of importation at the time those opinions are sought.
Although collectively and commercially referred to as rulings, there are
significant differences between them.
Opinions obtained before importation of a particular product are
called rulings. “Rulings” are binding upon all Customs ports for imports of
the particular product by the particular importer from a particular supplier
and cannot be changed by the government without 60 days prior notice.218
Opinions sought for all imports of a particular product after
What Every Member of the
importation are referred to as “Internal Advice.” An Internal
Trade Community Should
Know About:
Advice will be binding upon all Customs ports for all importations
of the same product.219
U.S. Customs and
Border Protection
Opinions sought after liquidation of an entry on a single
Rulings Program
importation are generally referred to as “Protests” and/or “Protest
and Further Review.” Protest decisions are applicable only to the
entry against which they were filed. They are highly persuasive, but
not binding upon other Customs ports.220 (See “Protest” §20.2.1 at
198.)
AN INFORMED
Whether an importer should seek a ruling and how it should be COMPLIANCE PUBLICATION
obtained depends on the risks of not having a binding opinion that
can be relied upon. Rulings are binding not just on the agency issuing them,
but also on the importer. If an importer fails to follow a ruling issued to it,
the failure is often viewed by the government as a fraud in the importing
process which can result in substantial penalties.221
If a binding opinion is needed from Customs, it should be sought as early
as possible. Customs will normally issue prospective rulings on classification
locally222 in 30 days. If the matter has to be pursued at Customs
Headquarters, a minimum of a 120 day delay can be expected. The following
considerations should be part of the evaluation as to whether a ruling is
necessary.
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If Customs disagrees with your
position, will that disagreement prevent
you from importing the goods, e.g., if
there is a possibility that the goods
might be held to have originated in an
embargoed country?

Obtaining a prior ruling is
essential.

If the only issues are monetary, can any
downside risk be covered in the price to
the end purchaser?

Not only may it not be necessary
to obtain a ruling, but the risk of
a negative answer may make it
undesirable to seek a ruling.

If the viability of the product is dependent upon cost differences?

A ruling may be a necessity even
if the answer turns out to be
negative.

Ruling requests can range from very simple and inexpensive inquiries
handled by a Customs Broker, or even the importer itself, to full legal
presentations requiring the assistance of an attorney specializing in Customs
matters. Which way is best is dependent upon the results needed.
If the importer wants or needs a binding opinion, but is not concerned
with what that opinion is, so long as it can be relied upon, then a simple
ruling merely identifying the details of a product or transaction and
requesting Customs' opinion may be sufficient.
In most instances, where an importer wants or needs a ruling, they want a
specific answer. They will want to present evidence and legal arguments to
persuade Customs that a particular decision should be made. In that case,
special counsel should be sought.
Worthy of a special note is a "pre-classification" program, the use of which
is encouraged by Customs because the program provides a review and a
binding ruling on most of an importer's product line. In practice, it is
equivalent to requesting a series of individual rulings where the importer is
unconcerned with the specific decision. Once the ruling is issued, the
importer is required to enter its goods in accordance with the ruling, whether
or not the importer agrees with Customs’ determinations.
This program should not be used without first considering the
consequences and determining if certain products should be excluded from
the review.
17.2. OPINIONS OF OTHER GOVERNMENT AGENCIES
Most other Governments or Government Agencies do not issue prior
binding opinions, although there are means by which an opinion can be
obtained which can reasonably be relied upon.
218

19 C.F.R. 177.1(a)(1), 177.1(d)(1)
19 C.F.R. 177.11
220
19 C.F.R. Part 174 Generally
221
19 C.F.R. 162.43
222
19 C.F.R. 177.2(d)
219

